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HE revised Japanese Civil Code will probably be put into 
force in the course of next year. As the new treaties 
with the Powers have already been concluded or will be con- 
cluded within a short time upon the principle of the abolition 
of extraterritoriality, it cannot any longer be doubtful that 
foreigners will ere long be subjected to the rules of the Japa- 
nese Code. Reading Japanese laws in the original text being 
a matter quite out of the question for most of the foreigners, 
I believe it will not be without value to point out the principles 
of the new code so far as they have any relation to the status 
and business of foreigners. 

The Japanese Civil Code as a whole is very well made. 
It is founded upon the new German Code, but contains also 
some principles taken from the English, Swiss, French and 
Italian law. There is not much original Japanese law to be 
found in the new code. In two respects it is better than the 
first draft founded upon the Code Napoleon. It shows a 
greater simplicity, and its separate provisions are much easier 
to be understood than those of the former draft, which, although 
a work of great diligence, was rather artificial and therefore 
not quite fit for a newly opened country like Japan. The 
second point is that the new code is written in pure, clear and 
original language, while the Japanese text of the former draft, 
being a too literal translation of Boissonade's elegant French 
phrases, was almost unintelligible to any one except those 
who made the translation. 

The present code is not yet complete, the parts on family 
law and succession being still under preparation. That part 
of the code which has already been promulgated is divided into 
three books consisting of 724 articles. The first book, art. 
I — 174, contains general provisions, the second, art. i7s — 397, 
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provisions relating to real rights, the third book, art. 398 — 724, 
those on obligations, especially on contracts and wrongs. 

First book. 

The first section of the first book treats of persons. Every 
person as such is able to have privaferights ; foreigners, however, 
only as far as is not otherwise provided by law or by treaty. 
It is to be understood that Japan cannot take away from 
foreigners by law any right guaranteed to them by treaty. 

A person becomes of age on the day when he has finished 
his twentieth year. Transactions and other juristic acts of a 
minor are valid, but can be rescinded, if they have been done 
without the consent of his legal representative — father or 
guardian. This restriction, however, does not apply to such 
acts of a minor, the purpose of which is merely to acquire rights 
without consideration or to fulfil his obligations. If a minor 
has been permitted to start a business, he may act as if he 
were of full age in all transactions relating to such business. 

A person who is insane or suffers from any other derang- 
ment of mind may be put under guardianship upon his own 
application, on the application of a relative, of her husband or 
his wife, or of the public procurator. Transactions or other 
juristic acts performed by such a person may be rescinded. 

Persons who are deaf, dumb, blind or feeble-minded may 
likewise be put under certain restrictions as to their right of 
disposition. 

A married woman^ as a rule, cannot perform legal trans- 
actions or other juristic acts without the consent of her 
husband. Otherwise her acts may be rescinded. The code 
enumerates specially all those legal acts for which the consent 
of the husband is required. 

If a person has left his place of residence and nothing has 
been heard of him for seven years, he may upon application 
be declared dead by a judicial decision. 

The next section of the first book treats of artificial 
persons* Artificial persons include corporations and also in 



certain cases funds and property devoted to purposes of re- 
ligion, or of education, charity or pleasure, which for conveni- 
ence sake are treated by the law as a kind of persons. Artificial 
persons whose purpose it is to earn money are subjected to 
the provisions on commercial companies. 

The charter or articles of an artificial person which are 
framed by the promoters or donors, are to be approved by the 
proper public office. Changes in the charter of a corporation 
require the consent of three fourth of all the members and a 
like approval. 

Every artificial person must have one or several directors. 
In the latter case the affairs of the artificial person are deter- 
mined by a majority vote of the directors. The directors are 
the representatives of the artificial person in its dealings with 
outsiders ; they are, however, bound to conform to the pro- 
visions of the constating documents of the artificial person, 
and, in case of a corporation, also to the resolutions of the 
general meeting of members. The artificial person is usually 
responsible for wrongs committed by its directors in the course 
of its business. 

There are to be appointed for every artificial person one 
or more inspectors^ whose duty it is to supervise the doings of 
the directors and the conduct of the business. The supreme 
authority of a corporation is the general meeting of the 
members. It controls the whole management of the affairs of 
the corporation and the directors are, as already mentioned, 
obliged to comply with its resolutions. But it has no right to 
act for the corporation in its dealings with third persons. 
The general meeting acts by a majority note. 

Meetings are called by the directors ; an ordinary meet- 
ing once a year, and extraordinary meetings, whenever the 
directors think it proper or one fifth of the members request 
it. Each member has one vote without regard to the amount 
of his interest. Members who do not attend in person a general 
meeting, may give their votes in writing or by proxy. 

An artificial person may be put an end to in accordance 
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with any provision for that purpose contained in its charter or 
constating documents. It terminates also, if its object has 
been fully accomplished or has become impossible ; if it has 
become bankrupt, if the permission of the Government for its 
existence is revoked or, in the case of a corporation, by a re- 
solution of a general meeting passed by a three fourth's vote, 
or if for any reason there are no longer any members. 
The liquidation is carried out by its directors or by 
special liquidators appointed by a general meeting or by a 
competent court. The liquidators are subject to the supervi- 
sion of the court. 

One of the most important sections contained in the first 
book is that on '' hdritsukot^\ which may be approximately 
translated " juristic acts." The definition of horitsukoi is 
taken from the German law. By a juristic act is meant any 
act which according to the intention of those who perform it 
has the effect of creating, transferring or extinguishing a right, 
for instance a contract, a transfer of land, a will or the payment 
of a debt. The subdivisions of this subject are : 

1. Expression of the parties' intention ; 

2. Authority to act for another ; 

3. Validity and rescission of juristic acts ; 

4. Conditions and time. 

As to the expression of the intention the following rules 
are established : If a person expresses an intention to do a 
certain juristic act, although actually he does not intend to do 
any juristic act at all or intends to do a different kind of an act, 
the act is nevertheless valid and binding as to all parties who 
acquire rights under it in good faith, not knowing the real in- 
tention of the doer of it. Mistake as to an essential element 
of the act, for instance if A promises B to lend him money, 
supposing him to be C, makes the act void, unless such 
mistake is due to the gross negligence of the actor. A 
juristic act produced by unlawful threats or fraud is not 
absolutely void, but voidable. Fraud by a third person, 
however, will not aflEect the validity of the act, unless the other 
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party to the transaction is privy to it ; nor can a fraudulent 
act be rescinded against a person who has acquired rights 
under it in good faith. 

2. Authority to act for another. Any act done .by a duly 
authorized representative for another and in the latter's name 
is valid in favour of or against the latter, as if done by him in 
person. If anybody, who is in fact a representative for an- 
other, acts without declaring his representative capacity, he is 
personally bound, unless the other party to the transaction 
knows that he was acting for another. The authority of a re- 
presentative may be founded on law, for instance in the case 
of a guardian, or on the will of the party whom he represents. 
In the latter case he cannot delegate his authority to another 
or appoint another to act in his place, except by the consent 
of his principal or in some case of necessity. 

The authority of a representative terminates, if he or his 
principal dies, or if he is adjudged insane, or, being a spend- 
thrift, is put under guardianship. If an authority conferred 
by the principal has come to an end as between the parties, 
and the representative nevertheless continues to act under 
it, his acts will be binding on the principal in favour of 
third persons, unless they know or ought to have known of his 
lack of authority. 

If a person assumes to act for another without authority, 
the latter is not bound, unless he ratifies the act. The other 
party to the transaction, however, is bound at the outset, but 
he may call upon the principal to ratify the act within a 
reasonable time, and will be discharged, unless ratification is 
made within that time. 

As to the rules on validity and rescission as well as on 
conditions and time they do not offer anything especially im- 
portant for foreign business men. Of more interest are the 
provisions on limitation. Generally a claim is barred, if 
not prosecuted within ten years. Claims for money or other 
property are prescribed after five years, if the term for payment 
is one year or a shorter period. Certain claims are barred 
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after three years, for instance these of medical men and apo- 
thecaries for treatment and medicines. The time is two years 
on claims for payment for produces or wares sold by a pro- 
ducer, a merchant or a retailer, the claims of workmen for their 
wages, of teachers for their fee etc. After six months the 
claims of employes for salary expire, provided such salary 
is payable by months or by shorter periods, the claim of 
labourers for their wages and of innkeepers for entertain- 
ments, a. s. o. 

Under the same section it is provided that anyone who 
has been in quiet and open possession of an immovable, land 
or houses, during the full period of ten years acquires the 
ownership of it, unless he took possession in bad faith or acted 
with negligence. 

Second book. 

The second hook contains the provisions about rights 
in movables and immovables, especially possession, owner- 
ship, mortgage etc. 

Real rights in movables or immovables come into 
existence by the sole agreement of the parties, but the 
acquisition, transfer and loss of a right in an immovable 
cannot be asserted against a third person, unless it be entered 
in the public registration book according to the Law of 
Registration. It does not matter whether the third person 
acts in good or in bad faith. Likewise the transfer of a right 
in a movable is not valid as to a third person so long as the 
thing has not been delivered to the transferee. 

Possession is where a person has a thing in his power with 
the intention to have it for himself. As in English law but 
contrary to the ideas of continental jurisprudence the posses- 
sion is treated not as a fact but as a right. 

A possessor of a movable whose possession commenced 
in good faith and without negligence acquires immediately the 
right which he exercises on the object. But a movable which 
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had been stolen or lost may be reclaimed by the owner within 
two years ; if, however, such a movable has been purchased at 
a public sale, in a market or from a merchant who usually deals 
in merchandise of that kind, the owner must refund the price 
paid for it by the purchaser. 

If the possessor is disturbed in his possession, he has a 

« 

claim to have such disturbance stopped and for damages, if he 
has sustained any. If the possessor is deprived of his posses- 
sion, he has a claim to have the object restored to him. 

Ownership is according to the code the right to have and 
use a thing and dispose of it under the restrictions or regu- 
lations imposed by law. The code itself provides for the fol- 
lowing qualifications on ownership : 

If the owner of land builds on it, he may go upon the 
adjoining land of another or place scaffoldings or other things 
on it, so far as necessary for his building operations, subject to 
liability to make compensation for any damage done by him. 
But he is in n^ case permitted to enter another person's house 
for this purpose. If the owner of land has no access from his 
land to the highway, he has a right of way through neighbour- 
ing land to the street, paying a reasonable annual rent for the 
use of it. The owner of lower land must not obstruct the natural 
flow of surface water from neighbouring higher land across his 
own land. If the water accumulates on the lower land and 
causes damages to the higher proprietor, the latter has a right 
at his own expense to make a drain or take other measures for 
its removal. If the owner of land has constructed any drain 
or other works for the disposal of surface water, and another 
person's land is injured by their being out of repair, the owner 
of the latter may require them to be repaired. A roof or 
building cannot be constructed so as to cast the water from it 
upon the land of another. 

The owner of one of two adjoining lots may place mere- 
stones or other marks in the boundary line to indicate its 
position and may call upon the other proprietor to contribute 
to the expense of so doing. If there is an open space between 
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two buildings belonging to different owners, either owner may 
construct a fence six feet high of boards or bamboo on the 
boundary line, with a like right of contribution ; but if he 
chooses to build it higher or of other materials, he must bear 
the additional expense of that himself. 

If the branches of a tree project over the land of another, 
the latter may require the owner of the tree to cut them of ; 
but if the roots run into his land, he may cut them himself 
and take them for his own use. 

No building may be built on land within one and a half 
feet (shaku) of the boundary. If that is done, the owner of the 
adjacent land may require that the construction be stopped 
or that the building be altered. But after one year from 
the completion of the building, there is only a claim for 
damages. 

If a window is placed into a wall of a house within three 
feet of the boundary of the land from which the house or the 
grounds immediately attached to the house of another can be 
overlooked, a screen, migakushi, must be placed before the 
window. 

A well, cistern or cess-pool must not be placed within six 
feet of the boundary line ; a pond, cellar or privy within three 
feet. Underground water pipes or ditches for water must be 
placed at a distance from the boundary line at least equal to 
their depth, but in no case need be placed more than three 
shaku. In all such cases precaution must be taken to prevent 
the neighbouring land being injured, because of the excava- 
tion and the excape of its contents into that land. 

The most important points as to the acquisition of owner- 
ship are as follows : 

A movable thing which belongs to no one becomes the 
property of any one who takes possession of it ; but an im- 
movable thing which has no owner can only be taken posses- 
sion of by the State. 

The finder of a lost article who takes it into his possession 
and gives public notice of the finding in the manner prescribed 
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by law acquires the ownership of it after one year, if no owner 
appears. 

If a person works up materials belonging to another, the 
product belongs to the owner of the materials. If, however, 
their value is trifling compared with that of the work pro- 
duced, the person doing the work owns the product, but 
must pay for the materials according to the provisions on 
unjust enrichment. For instance, he who paints a picture on 
a sheet of paper belonging to another becomes owner of the 
paper. 

In case of coownership it is presumed prima facie that the 
owners' rights are equal. Each one has a right to use the 
thing to an extent proportionate to his right ; but any 
alteration in it requires the consent of all. The management 
of the thing and the use to which it shall be put are in the 
control of the majority. Each owner is bound to contribute in 
proportion to his interest to the expenses of management and 
repairs and the payment of taxes, liens and other charges upon 
it. If he is in default for one year with any such payment, 
the other have the right to buy him out at a reasonable price. 
If one of the coowners abandons his share, or if he dies with- 
out leaving any successor, his share accrues to the others. 
Every coowner has a right to require partition ; but such right 
may be excluded by agreement for no more than five years. 
Partition may be made by the agreement of the parties or, if 
they cannot agree, by the court, and if the nature of the pro- 
perty is such that it cannot be conveniently divided, it may 
be sold by order of the court and the proceeds divided. 

The most important right which foreigners will be able to 
acquire in land under the treaties will be the right called 
'* superficies'^ chijdken. This is a right to occupy and use the 
land of another, in order to have on it as an owner buildings 
of any kind, trees or bamboos. These, whether existing on 
the land at the time of the commencement of the right or 
placed there by the occupant afterwards belong to him and not 
to the owner of the land. If rent is payable, the same rules 
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apply to It as in case of a lease. Since there is no limit of 
time prescribed in the code for this right, it may he granted 
for a fixed time or indefinitely. If the parties have omitted to 
determine the time for which the right shall be granted, 
the following rules apply: The occupant may surrender his 
right whenever he pleases, but if he is paying rent, he must 
either give one year's notice to the owner of his intention to 
do so or pay rent for one year from the next time when rent 
falls due. If the occupant does not surrender his right, either 
party may apply to the court to have the duration of the right 
limited, whereupon the court will fix a term of from twenty to 
fifty years. 

When his right expires, the occupant may take away the 
buildings, trees or bamboos in the land, but if the owner of the 
land wishes to buy them, the occupant must let him have thf m 
at a fair price, unless he can show some just cause for refusing- 
These rules, however, may in some places be varied by local 
customs. 

Another right in land is emphyteusis^ ©kosakuken. This is a 
right to occupy and use another's land for agriculture or pastu^ 
rage on a rental. Since foreigners are prevented from holding 
agriculture land by treaties, as a rule, this right cannot be 
acquired by them. Emphyteusis cannot be created for less 
than twenty or more than fifty years. It may be renewed by 
agreement of the parties at any time before its termination, 
but in any case it cannot be made to extend beyond fifty years 
from the date of the renewal. If the duration of the right is 
not fixed by the terms of the grant, it will endure for thirty 
years, unless there is some local custom to the contrary. 

Rules which apply to superficies as well as to emphyteusis 
are the following : 

If by the act of God, i. e. some natural calamity, like 
floods or earthquakes, the occupant is prevented for three sue- 

b 

cessive years from getting any returns, or for five years gets 
less than the amount of his rent, he may surrender the land 
to its owner. If on the other hand the occupant fails to pay 
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his rent for two years, the owner may revoke his grant and 
take back the land. 

As to the servitudes in land the code gives only a few 
very general rules, substantially the same as in the laws of 
most European countries, leaving the details to be regulated 
by the customs prevailing in different places. 

What is called a right of retention arises, when one person 
has the property of another in his possession and has a claim 
against the owner relating to that specific property, as for 
instance if a thing has been given to another to be repaired 
and the repairs have been done but not paid for. The possessor 
may keep possession, until his claim has been satisfied, and 
may take the fruits and income of the property, e. g. the crops 
from land, and apply them in satisfaction of his claim. 

A lien arises in many cases upon property by operation of 
law, without any express agreement to that effect. Such a 
•' legal lien '' may be upon the entire property of the debtor, 
movable or immovable (general liens), or only upon the movable 
or the immovable property (special liens). General liens 
exist : i) For the pa)mient of proper expenses incurred 
by one creditor for the common benefit of all the creditors of 
the same debtor for the preservation, liquidation, and distribu- 
tion of the debtor's property ; 2) for the funeral expenses of 
the debtor or of certain members of his family ; 3) for wages of 
servants for six months to the extent of not more than fifty 
Yen in all ; 4) for the price of necessaries furnished during the 
preceding six months to the debtor himself or his family. 

Legal liens on movables are as follows : i) For money due 
on a lease. The landlord has a lien upon all movables brought 
upon the premises by the tenant, and in case of a lease of 
agriculture land also upon the fruits of the land. 2) An inn- 
keeper has a lien for his charges for entertainment on all bag- 
gage which a guest brings to the inn, 3) A carrier has a similar 
lien on goods cJirried by him and on passengers' baggage for 
freight or passage money. 4) The seller of a movable has a 
lien on it for the price, and if the thing sold is to be applied 
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to land, as in a sale oE seed, plants or fertilizers, the seller has 
also a lien on the products of the land. 5) A labourer em- 
ployed upon land has a lien on the yield of the land, and 
a workman on the thing made by his work for his wages, 
for one year or for three months respectively. 

Besides the aforesaid there are some other cases which 
are omitted here, being of no practical importance. 

Legal liens on immovable property : i) When a person ex- 
pends money or labour upon another's property in case of neces- 
sity for its preservation ; for example A. makes necessary repairs 
upon a building of B., when B. is away on a journey without 
anybody left behind him to look for his affairs. 2) An architect, 
builder or contractor employed to do work upon land or build- 
ings has a lien upon them for his play. 3) On a sale of an im- 
movable the vendor has a lien upon it for the price. 

General liens rank amongst themselves in the order in 
which they have been above mentioned without regard to the 
time when they have been attached, so that a younger lien 
may in some cases take precedence of an older one. The same 
is true of liens on immovable property, but for the order in 
which liens on movable property rank among themselves 
there are special rules too complicated to be given here. As 
between general liens and special liens the latter, as a rule, 
take precedence. 

Liens on movables avail only against the person against 
whom they originally arose and his heirs, not against any one 
to whom he has transferred the property, as by sale or gift, in 
his life time. Those on immovables must be recorded in the 
public register according to the Law of Registration, and are 
then good against all persons. As long as they are not yet 
entered, they are only valid among the parties. Some general 
liens take precedence of all mortgages. 

Liens which are created by the agreement of the parties 
are also of various kinds : 

I. A pledge may be of movable or immovable property 
or of any kind of rights, especially of obligations. 
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A pledge is valid only, if the thing pledged is delivered to 
the creditor who is entitled to the possession of the thing as long 
as the debt exists. The pledgee may repledge the property to 
another for his own debt ; but if he doesso, he becomes absolute- 
ly responsible for its safety and due restoration to the owner. 

a. A pledge of a movable avails against third persons 
only so long as the creditor keeps possession of it. If the debt 
for which a movable thing is pledged is not paid, the creditor 
may have the ownership of it assigned to him by an order of 
court for just cause. If the same movable thing is successively 
pledged to different creditors, their liens rank among themselves 
in the order of their attachment. 

b. The pledgee of an immovable thing has a right to use 
it in the ordinary manner in lieu of interest on his claim, but 
is bound to pay all charges and the interest on all incum- 
brances on it. The time for which an immovable thing is 
pledged cannot exceed ten years. 

The rules relating to mortgages apply also to pledges of 
immovable property. 

c. A pledge of a claim which is evidenced by a written 
document, is only valid, if the document has been delivered 
to the pledgee. If the claim is not negotiable, notice of the 
pledge must be given to the person against whom the claim 
exists, and the pledge takes effect against him or against third 
persons only when this done, unless he has consented to it. A 
pledge of a negotiable instrument payable to order, for instance 
of a bill of exchange on order, can only be made, so as to be good 
against third persons, by an indorsement on the instrument itself. 

If a claim of any sort is pledged, the pledgee can require 
the person against whom the claim exists to make payment or 
performance directly to him. If the claim is for money, he can 
only demand so much of it as is sufficient to pay the debt ; but 
if the object is anything other than money, he may demand the 
whole thing and becomes pledgee of the thing so received by him. 

2. Contrary to the pledge a mortgage does not in- 
clude the right of possession of the thing mortgaged. A 
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mortgage can only be made of immovable property and of the 
right of superficies and emphyteusis, not of movables or other 
rights. A mortgage of land covers all the accessories of the 
land, except buildings, which must be specially mentioned, if 
they are to be included. Successive mortgages on the same 
property take rank among themselves according to the time of 
their registration. Interest in arrears on the mortgage debt is 
only secured by the mortgage for two years. A purchaser of 
mortgaged property may, if he chooses, under certain circum- 
stances pay off the mortgage and clean his property immediate- 
ly, even though the mortgage debt is not due. 

The mortgage creditor can, as a rule, claim satisfaction 
from other property of his debtor only as far as he is unable 
to get it from the value of the immovable mortgaged to him. 

A lease of mortgaged property for not longer than ten, 
five or three years according to the nature of the property, 
made after the mortgage and duly registered, is generally good 
against the mortgagee, but if it is actually injurious to him, it 
may be cancelled by an order of court. A strange provision ! 

According to the Japanese-German Treaty foreigners 
may acquire mortguges on land or houses likewise as Japanese 
subjects, whereas a pledge on immovables, not being men- 
tioned in any of the Treaties, does not fall under the rights 
granted to foreigners. This fact, however, is of no con- 
sequence, as the right of mortgages is quite sufficient for all 
the enterprises of foreign business men. 

Third book. 

The third book is devoted to obligations^ It contains the 
following subdivisions : i) General rules relating to obligations ; 
2) contracts ; 3) and 4) certain obligations arising from trans- 
actions which are not strictly contracts but resemble them ; 5) 
wrongs. 

As to obligations in general the following rules are laid 
down : On an obligation to deliver in kind, if the quality of 
the goods to be delivered is not specified, goods of a fair aver- 



— IS — 

age quality must be delivered. An obligation to pay money 
may be discharged by the payment of any sort of legal tender 
money. If the amount is expressed in foreign money, the 
debtor may pay in Japanese money at current rates of 
exchange. 

The legal rate of interest is five per cent, but any rate 
may be contracted for, there being no usury laws. Interest 
which remains unpaid for one year after it is due, may be com- 
pounded with the principal,and interest charged upon the whple. 

A debtor is liable for damages, if he does not duly perform 
the obligation, or if its performance becomes impossible by an 
occurrence for which he is responsible. The claim is for such 
damages as will usually arise in consequence of non-per- 
formance. If the parties have not agreed otherwise, the amount 
of the damages is to be fixed in money. Damages for non-per- 
formance of an obligation to pay money generally consist in 
interest at the legal rate, unless a higher rate of interest has 
been stipulated for. The parties may fix the amount of 
damages beforehand and in that case the court is — contrary to 
some continental laws — not entitled to increase or diminish the 
amount so fixed. 

A conveyance or disposal of his property by a debtor for 
the purpose of defrauding his creditors can be rescinded by 
any creditor who is prejudiced thereby within two years, pro- 
vided that the other party to the transaction had knowledge 
of the frandulent intent of the debtor. This provision is 
somewhat defective. 

In case oi joint dehtors, the creditor may claim payment 
or performance from them all jointly or from any one or more 
of them. If any transaction takes place between the creditor 
and one debtor by which the creditor receives a new obligation 
in place of the old one, or when another person becomes bound 
in the place of one debtor, or a set off is made of a debt which 
the creditor owes to one debtor, all the debtors are discharged. 
But if the creditor simply releases one debtor, or the claim 
against one debtor is barried by lapse of time, the others are 
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discharged only to the extent of that one's share of the h'abi- 
lity. If one debtor pays more than his share, he has a right 
to contribution from the others. 

Suretyship. In this section the code provides that the 
surity must make performance, if the principal debtor does not 
do so. The suretyship covers interest, damages and all other 
accessories of the principal obligation. If a surety has promised 
something over and above the principal obligation, such promise 
is void. The creditor can only go against the surety after having 
made a demand upon the principal debtor, unless the latter is 
bankrupt or his residence is unknown ; and even after such a 
demand the surety may insist that the creditor shall first sue 
the principal, if he can show that the latter has assets out of 
which the claim can be collected, so that the suit will not be 
nugatory. A surety may become such at the request of the 
principal, without his request or against his will. In the first 
case he may call upon his principal for reimbursement as soon 
as he has himself paid the debt or a judgment has been render- 
ed against him for it, and is entitled to reimbursement for all 
that he is compelled to pay and for necessary expenses incur- 
red by him about the matter. In the second case he has a 
claim against the principal for so much only as the principal 
has actually been enriched by his acts ; while in the third case 
his claim is limited to the amount of that enrichment which 
yet remains in the principal's hands at the time the demand 
for reimbursement is made. 

Assignment of obligations is generally admitted by the law, 
unless it would be against the nature of the obligation. If a 
non-negotiable obligation is assigned, the assignor must give 
notice of the assignment to the debtor, in order to make it 
good against either the debtor himself or third persons. Notice 
is not required, if the debtor has consented to the assignment. 
Notice or consent is valid against third persons only if it is in 
writing, which must be dated. Any defences which arise in 
the debtor's favour after the assignment but before notice of 
it has been given to him, are available in his favour against 
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the assignee. If, however, he has consented to the assign- 
ment, he cannot set up against the assignee any defence 
arising after the consent, unless he has reserved the right to 
do so* 

A negotiable instrument payable to order can only be 
transferred by indorsement and delivery. The party liable in 
such an instrument is restricted, as against an indorsee in good 
faith, to such defences as are indicated upon the instrument 
itself or are incidental to the nature of the instrument. A person 
of whom payment of such an instrument is demanded, is not 
obliged to make any inquiry into the genuiness of the signa- 
tures upon it or the authority of the party who presents it, 
but is justified in paying it on presentation, if it is apparently 
regular, provided he acts in good faith and without gross 
negligence. 

Extinction of the obligation. An obligation may be ex- 
tinguished in various manners. 

I. The regular way of extinction is performance. An 
obligation may be validly performed not only by the party 
who is bound to perform but by a stranger, unless the obliga- 
tion is one which by its nature does not admit of such perform- 
ance, or the debtor objects to it. If, however, the third 
person has himself an interest in its being performed, he may 
perform it even against the will of the debtor. 

Generally an obligation is to be performed at the place of 
the creditor's residence, but in case of an obligation to deliver a 
specific thing, the delivery must regularly be made where the 
thing was at the time when the obligation arose. The person 
who performs an obligation is entitled to a written receipt, and 
any person who appears with a receipt duly executed by the 
creditor and demands performance is deemed to be entitled to 
receive performance. 

If in an obligation to pay money or deliver a thing, the 
creditor can or will not accept it, or the debtor is reasonably 
uncertain to whom he ought to pay or deliver, he may deposit 
the money or goods for the creditor, and in so doing is freed 
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from further responsibility. The deposit must be made in a 
public depository designated by law in the place where the 
payment or delivery should have been made. If there is no 
such public depository, then the court will appoint a place of 
deposit. The debtor must promptly notify the creditor of the 
deposit. He has the right to take back the deposit at any 
time before the creditor has assented to it. If the thing to be 
delivered is not suitable for deposit or is perishable, the debtor 
may obtain the consent of a competent court to sell it and de- 
posit the proceeds of the sale. The rule is the same when the 
expenses of taking care of the thing, if deposited, would be ex- 
ceedingly great. 

Tf the creditor accepts performance from a third person, 
the latter is subrogated into the creditor's rights. If the third 
person has an interest in the performance, the creditor cannot 
refuse to accept it from him. 

2. Set off (counter-claim) : When there are reciprocal 
obligations of the same kind, that is calling for the same kind 
of performance, for instance the payment of money, on both 
sides, and performance of both is due, one obligation may be set 
off against the other. Set off is effected by a declaration by one 
party to the other that he desires it ; but no terms or condi- 
tions must be annexed. If one obligation is for a larger sum 
than the other, the balance remains due. The effects of a set 
off, when actually made, relate back to the earliest time at 
which it might have been made, or in other words, it is deem- 
ed to have been made at that time. Therefore, from that time 
interests of the reciprocal obligations can no more be claimed. 
Even though one of the obligations is outlawed by lapse of 
time, set off may still be made, provided it might have been 
made before the period of limitation expired. 

Against an obligation to make compensation for a wrong 
set off is not allowed. 

3. Novation is where the parties make an agreement by 
which essential points of the obligation are altered. Then the 
old obligation is extinguished and the new one takes its place, 
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for instance if money is agreed to be received instead of an- 
other thing originally due, an unconditional agreement is put 
in the place of a conditional one and vice versa, or a new party 
is substituted for one of the original parties. A third person 
may be substituted as debtor by an agreement between him 
and the creditor only, unless the original debtor objects. A 
change of creditors in order to be valid /igainst third persons 
must be made by writing bearing a date. If the old obligation 
was secured by a mortgage or lien, the parties may agree to 
transfer such security to the new obligation. — 

The second par^ ol the third book contains the rules on 
contracts. The code gives first certain rules governing con- 
tracts generally and then those which relate to particular kinds 
of contracts. 

I. The making of a contract. An offer to enter into a 
contract, where both parties are present at the place of the 
offer must be accepted at once. 

If a time is expressly limited for the acceptance of an offer, 
the offerer cannot revoke it during that time ; and if an accept- 
ance is sent so that in the ordinary course of transmission it 
ought to have reached the offerer in time, but by reason of 
some unexpected delay arrives too late, it is still valid, unless 
the offerer immediately gives notice of the delay to the 
other party. If a time for the acceptance is not fixed by the 
offerer, he can only revoke his offer made to a person living 
in a different place, if acceptance is not notified to him within 
a reasonable time. 

A contract between parties residing on different places 
comes into existence at the moment, when the notice of 
acceptance has been despatched. 

If a condition or any other alteration is added to an 
acceptance, it is deemed a refusal of the offer combined with 
a new offer. 

Special rules are given for the case where an offer is made 
by public notification to anybody who would perform a certain 
act, e. g. an offer by advertisement of a reward. 
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2. Effects of a contract. In the case of a bilateral contract 
1. e. a contract where each party has to perform something, 
for instance a sale, neither party is obliged to perform, unless 
the other party offers performance. If the creation or transfer 
of a real right in a certain thing forms the subject matter of a 
bilateral contract and the thing is destroyed or injured by an 

• occurrence for which the promisor cannot be held responsible, 
the promisee is nevertheless obliged to make performance. 
The same rule applies to a contract for the delivery of goods 
in kind from the time where specific goods have been selected 
for delivery by the promisor and due notice thereof has 
been given to the promisee. In other cases, as a rule, a 
promisor whose performance has been made impossible by an 
occurrence for which neither of the parties is responsible, is 
not entitled to demand performance from the other party. If, 
however, the performance has been made impossible by the 
fault of the promisee the promisor may demand performance 
from the other party. 

3. Rescission of a contract. If by virtue of an agreement 
or provision of law a party is entitled to rescind a contract, 
the rescission is to be made by a declaration to the other party. 
Such a declaration is irrevocable. By law rescission is 
admitted in the following cases : 

a. If a party does not make performance, the other party 
may demand of him to perform within a reasonable time. 
When the time fixed has elapsed without performance having 
been made, the other party may rescind the contract. 

b. If the time of performance as determined by agreement 
is an essential element of the contract, so that delay would 
frustrate the attainment of its object, and the party concerned 
does not make performance at or within the fixed time, the 
other party may at once rescind the contract. 

c. If the debtor cannot perform wholly or partly because 
of an occurrence for which he is responsible, the creditor may 
rescind the contract. 

If a contract is rescinded, either party must restore what- 
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ever he has already received as performance. If money is to 
be repaid, interest on it should be reckoned from the time 
when it was received. 

A person who rescinds a contract, is not prevented from 
demanding damages, if he has sustained any. 

Rescission is not allowable, if the party who would be 
entitled to it, is not able to restore the thing forming the 
object of the contract, if he has intentionally or negligently 
injured it, or if he has altered its nature by specification. 

The rules of the code relating to the particular contracts 
are as follows : 

1. Donation is where one party declares his will to make 
a gift to another, and the latter accepts it. A donation must 
be made in writing. Otherwise it may be revoked by either 
party so far as it remains unperformed. 

A donator cannot be held responsible, if the thing or the 
right forming the object of the donation is defective or does 
not exist at all, unless he has acted in bad faith. 

2. Sale is a contract, whereby the seller agrees to transfer 
to the buyer a valuable right for a price in money, which the 
buyer agrees to pay. If the buyer makes a deposit of money 
to bind the bargain, and then withdraws from it, he forfeits 
the deposit, and if the seller withdraws, he must pay to the 
buyer double the amount of the deposit. 

A person who undertakes to sell a right which is not his, 
must use reasonable diligence to acquire the right and perform 
his contract. If he does not succeed in doing so, he is liable 
in damages only in case the buyer at the time of the 
sale did not know that the seller had not the right. If 
the right sold is subject to any incumbrance, for instance 
a superficies, emphyteusis, mortgage or lien, of which the 
buyer is ignorant, and the nature of the incumbrance is such 
as to defeat the purpose of the purchase, the buyer may 
rescind the contract. If the incumbrance does not have that 
effect, the buyer is only entitled to compensation from the 
seller. The claim to rescind or for compensation must be 
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made within one year after the buyer acquires knowledge of 
the incumbrance. The same rules apply, if the thing sold is 
subject to any latent defect. 

If in case of a sale of immovable property the buyer loses 
the property by the foreclosure of a mortgage or a lien 
arising by operation of law, hfe may rescind the sale. If 
he is obliged to redeem his property from the mortgage or lien, 
he may recover from the seller what he has thus been obliged 
to pay and also any further damages that he may have 
suffered by it. 

If a time is fixed for the delivery of the thing sold, it is 
presumed that the price is to be paid at the same time. If 
the price is not paid at or before the delivery, it carries interest 
from the time of delivery. The fruits or income of the thing 
before the time when delivery ought to be made belong to 
the seller. 

If a third person claims a right in the thing before the 
buyer has paid for it, the latter may keep back enough of the 
price to protect him against the claim, unless the seller gives 
him security to indemnify him against it. 

If the seller reserves a right to repurchase, it must be ex- 
ercised within five years, unless some other time is fixed, and 
at all events within ten years. This time cannot be extended 
by agreement of the parties. Such a reservation is not good 
against third persons, unless it is in writing and entered in the 
public register according to the Law of Registration. These 
rules as to repurchase apply only to immpvable property. 

3. As to loan of money or other things returnable not in 
specie but in kind, the code has the following rules : 

When no time of repayment is fixed, it is to be made not 
on demand, but a reasonable time after notice is given. 
If the borrower cannot make return in kind, he must pay 
the value of the goods in money. 

A contract for sucti a loan is not enforceable, if the bor. 
rower becomes bankrupt before the loan is actually made. If 
the goods lent turn out to have some latent defect, the bor- 
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rower may claim in their place other goods free from such de- 
fect, unless the loan is gratuitous and the lender did not 
know of the defect, in which case the borrower is only bound 
to return the value of the goods. 

4. In the case of the gratuitous loan of a movable or im- 
movable thing to be returned in specie^ it must only be used 
in the manner agreed on, and if there is no agreement, in a 
reasonable manner according to its nature, and the borrower 
must not permit any third person to use it. If he violates 
these rules, the lender may take the thing back. The expenses 
of taking care of the thing are to be borne by the borrower. 
As to other expenses incurred by him in regard to it, his right 
to compensation is regulated by the general provisions of the 
law covering such cases. The borrower must return the thing 
on demand, unless the time'of return is fixed by the agreement, 
or the thing has been borrowed for a certain purpose, in which 
last case it may be retained so long as necessary for the ac- 
complishment of that purpose. The contract becomes invalid 
on the death of the borrower, and the lender has then a right 
to the immediate restoration of the thing. Any claim by the 
lender for damages for the improper use of the thing must be 
made within one year after its restoration. 

5. Hiring of things (locatio conductio rerum). A hiring of 
either movable or immovable things cannot be for more than 
twenty years. If a longer time is fixed, the agreement is void for 
the excess. The hiring may be renewed, subject to the same 
limitation of time. Foreigners may not hire agriculture land. A 
hiring of immovables to be good against third persons must be 
entered in th public register. This provision is very important 
for foreigners. He who omits to get his lease of land or houses 
entered in the public register may be ejected by any third party 
who acquires the ownership of the land or house from the lessor 
Such repairs as are necessary to keep the thing in condition 
for use must be made by the letter. If the hirer makes them, 
he is entitled to be reimbursed at once. If, however, the ex- 
penditure incurred, although beneficial and adding to the value 
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of the property, is not strictly necessary, he can only claim 
reimbursement at the expiry of the contract. 

When land is hired for the purpose of making a profit by 
taking the fruits or produce of the land, e. g. for agriculture or 
mining, and the land yields less than the amount of the rent, 
the hirer may claim a reduction of the rent. If this continues 
for two years, he may surrender the land. If a part of the 
thing hired perishes by the act of God or some outside force, 
vis maiorj the rent or hire is to be reduced proportionally. If 
the part that is destroyed is essential to the use for which 
the thing was hired, the hirer may rescind the contract. 

The hirer cannot sublet or assign his rights without the 
consent of the letter. If he does so, the letter may rescind 
the contract. If the consent is given, the new holder comes 
in a certain way into a direct relation with the original letter, 
and any payment made by the new holder to the original hirer 
before it is due, does not affect the original letter's rights. 

In the absence of any contrary agreement the rent on the 
hire of movables, of buildings and of land hired for purposes 
of residence is payable monthly, of other land annually. 

If no time is fixed for the termination of the hiring, it may 
be put an end to by either party by notice, as follows : 

a. For land a notice of one year, 

b. For buildings a notice of three months, 

c. For rooms and movables a notice of one day. 

If after the end of the hiring the hirer with the consent 
of the letter still continues in possession, he holds on the 
terms of the former contract, subject to its termination by 
notice as above. 

If the hirer becomes bankrupt, the letter or the admini- 
strator of the bankrupt's estate may determine the hiring by 
notice, even though the term of the hiring has not expired. 

6. Hiring of services (locatio conductio operarum). The 
compensation is regularly payable only after the services have 
been rendered ; but if wages or salaries are computed by fixed 
periods, e.g. at so much a month, they are payable at the end 
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of such period. If the hiring is for more than five years or 
for life, the contract may be dissolved after five years by either 
party on three months' notice. 

If no time of service is fixed, two weeks' notice is required; 
but when the wages or salary are payable at fixed periods, a 
notice must be given before the middle of a period and takes 
effect on the next pay day. Even in a hiring for a fixed 
time, if any thing happens during the time that makes its 
continuance inexpedient, either party may put an end to it by 
notice as above described. But if this happens by the fault 
of one party, he is liable in damages. If the parties go on 
after the termination of the hiring, they do so on the former 
terms with a right on both sides to end the relation by notice. 

If the employer becomes bankrupt, the other party or the 
administrator of the bankrupt's estate may determine the hir- 
ing by notice. 

7. Contracts for a job of work (locatio conductio operis). 
This IS when one party agrees to do a specific piece of work 
and the other to pay for it. The price is payable when the 
work is accomplished and delivered. If the work is defective, 
the employer has a right to have the defect repaired and to 
damages. If the defect is such as to defeat the purpose for 
which the work was ordered, the employer may with certain 
exceptions rescind the contract. The claim for repairs or 
damages must be made or the right of rescission exercised 
within one year. These provisions do not apply, if the defect 
arises from faulty materials supplied by the employer or from 
any disposition made by the latter, unless the contractor knew 
of the defects in the materials or the impropriety of the dis- 
position and did not inform the other party thereof. 

In a building contract the contractor should examine and 
ascertain whether the land is fit to build on. For a defect in 
the land or building he is responsible for five years, or, if the 
building is of stone, brick, tiles or other like materials, for ten 
years. At any time before the work is finished, the employer 
may revoke his order, but must pay for what has been done. 
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8. Mandate (mandatum). This is when a person (the 
mandatary) undertakes to do some juristic act or acts for an- 
other (the mandator) at the latter's request without compen- 
sation. But a compensation may be promised by special 
agreement. This part of the code covers nearly the same 
ground as the subject of agency in English law. The 
mandatary must use due care and diligence about the 
business entrusted to him, give the mandator information 
about it when requested, and render an account at the end. 
All money or other property which he acquires for the 
mandator in the course of the business he must deliver to the 
latter, and also assign to him all rights which he has acquired 
in his own name for the latter's benefit. If he uses the manda- 
tor's money in his hands for his benefit, he must pay interest 
and also is liable for any damage caused by his conduct. 

The mandator must furnish any money necessary for the 
business, and if the mandatary disburses his own money neces- 
sarily or properly or in a case when he reasonably judges it 
necessary or proper, in the mandatary's business, he is entitled 
to be reimbursed by the latter. The mandator is liable on 
obligations incurred on his behalf by the mandatary in the 
course of the business. 

Either party may terminate the relation at pleasure ; but 
if one party does so, except in case of necessity, in such circum- 
stances as to cause loss or damage to the other, he is liable in 
damages. 

If either party dies or becomes bankrupt, or the manda- 
tary is placed under guardianship, the mandate is thereby 
revoked. Against a third person, however, a fact by which the 
mandate is terminated, is only valid, if he knew of it. 

9. Deposit is when one person (the depositary) receives 
something to keep and take care of for another (the depositor) 
without any right to use it or to transfer the possession of it 
to another. Regularly no compensation is payable, but it 
may be contracted for. A gratuitous depositary must take 
the same care of the thing as he does of his own property, but 
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if he is to receive pay for keeping it, he must use the care and 
dih'gence of a careful and prudent man. The depositor may 
demand the restoration of the thing at any time, even though 
the deposit was originally for a fixed time ; whereas the 
depositary cannot return the thing before the end of the 
time without the depositor's consent, unless compelled by 
some unavoidable necessity. To a deposit of a thing which is 
to be consumed, or in case of money to be used by the deposi- 
tary and returned only in kind, the provisions of the code as 
to loans apply. 

lo. Association is a combination of persons for some com- 
mon purpose, to which each agrees to contribute. All the 

« 

associates are coowners of the funds and property of the associa- 
tion. Its affairs are conducted in accordance with the will of 
the majority of the members. Every member may act for the 
association, unless the association itself confines this power to 
particular members. Members so appointee! stand in the re- 
ation of mandataries to the association. 

If the agreement by which the association is formed, fixes 
a time for its duration, no member can withdraw during that 
time, unless some unavoidable circumstance makes it necessary 
for him to do so. If no time is fixed or if the association is 
for the life time of its members, any member may, as a general 
rule, withdraw at any time. A person ceases to be a member 
by his death or bankruptcy, by being placed under guardian- 
ship or by expulsion by a unanimous vote of the association. 
In these cases the member is entitled to be paid in money his 
proportionate share of the value of the common assets. 

An association comes to an end when its purpose has been 
fully accomplished or has become evidently impossible of at- 
tainment. Liquidation is effected by the members themselves 
or by liquidators appointed by them. 

Voluntarily acting for another. 

A person who voluntarily and without being requested or 
authorized by another acts on behalf of that other, must act 
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according to what he may reasonably suppose would be the 
will of the principal for whom he acts, or if he has not the 
means of forming a judgment on that point, then in good 
faith and reasonably in the latter's interest as a mandatary 
should. As soon as possible after entering upon the business 
he must notify the principal. As to the rights and duties of 
the parties the same rules apply in general as in the case of a 
mandate. Proper expenditure made on behalf of the principal 
is to be reimbursed by the latter ; but if the act is done against 
his will reimbursement can only be claimed according to the 
rules on unjust enrichment. 

Injust enrichment. 

When money has been paid or property transferred or any 
benefit given to a person for a cause which turns out not to 
exist, e. g. when money is paid by mistake to the wrong person, 
the recipient is bound on demand to make restoration as far 
as he has at the time of the demand the thing received by him 
or the proceeds of it in his hands. If he received it in bad 
faith, he may be also liable for damages. If, however, a debt 
is paid or a duty performed before it is due, restoration cannot 
be demanded ; but if the debtor did so mistakenly supposing 
that it was due, he is entitled to have repaid the amount of 
any benefit that has thus accrued to the creditor in excess 
of what was due him, e. g. interest for the intervening time^ 
If a person other than the real debtor pays by mistake, he 
cannot reclaim his payment, if the creditor has been thereby 
induced to destroy the evidence of his claim against the real 
debtor. 

Wrongs. 

The last section of the third book is devoted to wrongs. 
Generally a person who intentionally or negligently violates 
another's right comes under an obligation to pay damages. 
Special applications of this principle are as follows: For 
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wrongfully killing a person damages may be claimed by the 
husband or wife and by the children of the person killed, even 
though his death has not in fact caused any pecuniary loss to 
the claimant. 

A minor who commits a wrong is not responsible in 
damages, if he had not capacity to understand the wrongful 
nature of his act. 

A person in such a mental condition as not to understand 
the nature or wrongful character of his acft, is not responsible, 
except in case of a temporary derangement of mind caused by 
his own fault, e. g. a man who commits some wrong in a state 
of drunkeness. 

In the two last mentioned cases the guardian or person 
having the custody of the incompetent person is responsible, 
if his negligence in taking care of him has led to his act. 

A master or employer is responsible for the wrongs of his 
servant or the person employed by him committed in the 
course of his business only, if he has been negligent in selecting 
his servant or employee or in supervising him. 

For injuries from defective buildings the possessor \s prima 
fade responsible, but if he shows that he has done all that he 
was bound to do in the matter, the responsibility is shifted to 
the owner. 

The possessor of an animal is responsible for damages 
done by it, unless he has used due diligence, according to the 
nature of the animal, to keep it from doing harm. 

Joint wrongdoers are jointly and severally liable for the 
wrong. The same is the rule when one person incites or aids 
another to commit wrong. 

Damage Necessarily caused in an attempt to protect one's 
own or another's rights is excused. 

If the injured party has contributed to the injury by his 
own fault or negligence, the damage may be reduced. 

An action for a wrong must be brought within three years 
from the time when the injured party first knows of the wrong 
and by whom it was committed, — 
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Conclusion. 

These are. the most important provisions of the new civil 
code. For convenience sake I shall briefly enumerate once 
more the rights which foreigners will enjoy under it as regards 
immovables : 

I. Superficies, By this foreigners have the right to own 
houses and buildings of all kinds, trees or bamboos for any 
period of time. 2. Servitudes, 3. Lease ^\y\xX, not of agriculture 
land, and for not longer than twenty years. 4. Legal liens. 
5. Mortgages, Land and houses may be mortgaged for loans 
or other claims to foreigners as well as to Japanese subjects. 
This is a most important right procured by the German- 
Japanese treaty. 

In acquiring real rights on immovables foreigners 
must not forget that even a written contract holds good 
merely between the parties themselves, and that only the 
entering of the right in the public register kept by the court 
makes it valid against third persons. 

Foreigners are, as a rule, precluded from acquiring the 
right of emphyteusis or a pledge on immovables. 

By their new code the Japanese have wholly accepted the 
European system of civil law. They have succeeded in 
creating a law quite sufficient for all practical purposes, and 
I cannot see any reason why they should not equally be 
able to apply this law in a manner satisfactory to foreigners. 
There is no ground to fear the time when extraterritoriality 
will have ceased. Englishmen, Germans, and other Europeans 
are living in Brazil, Venezuela, Peru, Mexico, Greece, 
Portugal under goverments and laws which do not admit of 
any comparison with those of Japan, and nevertheless they do 
a flourishing business there. The sway which the great 
Powers of Europe wield is so enormous that they can protect 
their subjects everywhere in the whole world without having 
recourse to extraterritoriality and other means contrary to 
international justice. I myself am of the opinion that under 
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the new treaties foreign influence and foreign commerce will 
develop to a degree never dreamt of before. And furthermore 
I believe that, while at present a good deal of ill will exists 
between Japanese and foreigners, with the disappearance of 
extraterritoriality a mutual good understanding will come 
about, founded upon common laws and common interests. 
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